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aper, paper evernywhere, Can't we get nd of some of
this? Whuch corporate documents must be retined
and for how long™

s a common client gquestion. Based on a recent decision by the Con-
necteul Supreme Court, Secueiy Toswrance Coo of Haegford o Lamdbermens
Mutuad Casuedry Co. et al, (available at hitpfwww jud state cLosfextiemal/sup
appCases AROerCR264 264er 106 pdf), 10 appears the answer relative 10 &
client's insurance policies should be FOREVER.

In the July 11, 2003 unanimous ruling, the court neled that in situanons where
a policyholder is unable to provide prool of insurance or s sell-insured, they are
liable for a proportionate share of defense costs for the ume period this represents.
The situation is primanly applicable w long-tail liability cases, such as general lia-
hility, products lability, workers compensanon and umbrellafexcess liabiliy cov-
erage, This would be true particularly in those cases where muluple insurance
policies are triggered doe 1o the gradual and progressive nature of the injury.

The case involved ACMAT Corporation, a construction and renovation com-
pany. In 1996, ACMAT was sued by a group of more than 100 plaintiffs alleg-
ing ashestos-related bodily injunes. While ACMAT claimed it had continuous-
ly maintained liability insurance, it was unable to produce evidence of insurance
throughout the entire period.

Four insurers had agreed to participate in the defense. One was Security
Insurance Co., who sued ACMAT and Lumbermens Mutual, with whom
ACMAT had reached a setlement. Secunty claimed that ACMAT should be
responsible for a share of defense costs equal to the time for which they could
not prove insurance. The tnal court ruled in favor of Secunty, holding ACMAT
to a 50.18 percent share. Previously, insurers tended to pick up defense costs
even for the umdentifiable or self-insured periods.

The ACMAT appeal was based on the claim that the lower court had improp-
erly failed 1o apply the joint and several liability method of allocating defense
costs. Additionally, ACMAT claimed that a pro rata share should not be applic-
able in their case because they were never absent covernge,

The Connecticut justices said: “{w jere we 10 adopt [the insured's| position on
defense costs [an insured] which had insurance coverage for only one year out
of 20 would be entitled to a complete defense of all asbestos actions the same as
[an insured] which had coverage for 20 yvears out of 20. Neither logic nor prece-
dent support such a result,”

"The potential impact of this latest
deasion is significant, particularly in the
cose of long-toil coses, such os the
product liobility cose involved here.”

Arlene Petersen

T.E. Brennan Company

The Connectucut case seems 1o be following a trend in other states,
Specifically, the Connecncut decision relied upon United States Fidelity &
Cruarranty Co v, Treadwell Corp., 58 FSup 2d 7783 n.d (5.D.NY. 1999) for the
proposition that, *. . there was no distinction between an insured who has cho-
sen to forgo insurance for a cenan period of ume and an insured that cannot
identify s clavmed insurers for a certaun ume penod.”

Further, the Connecticut court strongly relied on two other cases and cited a
1994 New Jersey Supreme Count case, (hweny-Hlinois. Inc. v United Ins. Co.,
138 N 43T (1994) and fns, Co. of North America v Forrv-Erght Insulanions,
I, 633 F2d 1212 (6eh Cir, 1980), clanfied, 657 F.2d 814 (6th Cir) cen demed,
454 UK. 1108, 102 5. Cr. 686, 70 L. Ed 2d 650 (1981). The Connecticut mgh
court said: “Meither the insurers nor the insured could reasonably have expect-
ed that the surers would be liable for losses incumng in penods outside of
their respective policy coverage periods.™

The potential impact of this latest decision is significant, particularly in the
case of long-tail cases, such as the product liability case involved here, And
while it is persuasive authonty only for us in Wisconsin, the case serves as a
common-sense reminder when it comes 1o the risk management processes of
you and your clients. Our company recommends a proactive approach, advising
our clients to keep tabs on all policies, and if past insurance policies are nol cur-
rently archived, they need to put forth the effort o obtain certified duplicate
copies of past contracts.
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